
 
 

 

IN THE COURT OF ADDITIONAL SESSION JUDGE :::::::: BILASIPARA 

Present:-   Shri J. Borah, AJS 

Additional Session Judge,  

Bilasipara 

 

Session Case No- 152 of 2017 

u/s 366(A) Indian Penal Code 

State of Assam 

-Vs- 

            Altama Hussain @ Pintu 

      ……. accused person 

Date of framing charge :-  05-09-2017 

Date of recording evidence :-  12-12-2017 

      02-02-2018 

     10-07-2018 

     27-08-2018 

     13-03-2019 

     

Date of Argument  :- 06-06-2019 

Date of Judgment  :- 11-06-2019 

Advocates Appeared in the case:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam 

For the defence  :- Mr. Tofazal Hoque  

         Ld. Advocate for the accused.  
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J U D G M E N T 

1. The prosecution case, in brief, is that Montu Seikh, the informant 

lodged an ejahar with the Nayahat police out post on 27-02-2017 informing 

that Murshida Khatun is his daughter. She is only thirteen years old. On  

26-02-2017 at about 07.00 in the evening, the accused Altama Hussain with 

the accused Altar Hussain, Ayesha Bibi and Boltu Seikh kidnapped his 

daughter Murshida Khatun from their house.  

  So, the informant prayed for taking necessary action against the said 

accused persons. 

2. The Nayahat police out post received the ejahar vide GDE no. 565 

dated 27-02-2017 and forwarded the same to the Bilasipara police station. 

The Bilasipara police station received the ejahar and registered as Bilasipara 

police station case no. 177/17 u/s 366(A)/34 Indian Penal Code, I.P.C in 

short. The case was investigated and having found prima facie u/s 366(A) 

I.P.C against the accused Altama Hussain, prepared the charge sheet and 

laid the same before the court for trial. 

3.  The accused Altama Hussain @ Pintu appeared in the court of Sub-

Divisional Judicial Magistrate (M), Bilasipara and he was furnished copy. 

Learned Sub-Divisional Judicial Magistrate (M), Bilasipara having found the 

case u/s 366(A) I.P.C, which is triable exclusively by the court of Sessions, 

committed the case to the court of Sessions Judge, Dhubri. 

4. The Hon’ble Sessions Judge, Dhubri received the case and 

transferred the case to this court for trial. 

5. The accused Altama Hussain @ Pintu, hereinafter called the accused, 

appeared in this case. Charge was framed u/s 366(A) I.P.C against the 

accused. The charge was read over and explained to the accused to which 

he pleaded not guilty and claimed to be tried. 

6. The prosecution, in order to bring home the charge against the 

accused, examined 10 ( ten) witnesses, namely- 

1. Md. Montu Seikh   P.W-1 

2. Riktadul Hoque  P.W-2 

3. Murshida Khatun  P.W-3 
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4. Arjuma Khatun  P.W-4 

5. Dr. Md. Laskar Ali  P.W-5 

6. Moslika Bibi   P.W-6 

7. Moinul Hoque  P.W-7 

8. Jiarul Islam   P.W-8 

9. Ariful Hoque  P.W-9 

10. Dr. Muskura Ahmed P.W-10 

7. The accused was examined u/s 313 Cr.P.C and his statement was 

recorded where he denied all allegations leveled against him in the evidence 

adduced by the prosecution witnesses and also declined to adduce evidence 

in defence.  

8. Heard argument for both sides. 

9.           POINTS FOR DETERMINATION   

i. Whether accused on 26-02-2017 at about 07.00 P.M at village 

Fakiranirjhar Pt. II under Bilasipara police station kidnapped 

informant’s daughter Murshida Khatun, aged about 13 years old 

from informant’s house and induced her to go with him with 

intention that said Murshida Khatun might be forced or seduced to 

illicit intercourse by accused or with other? 

 

DECISION AND REASONS THERE OF 

10. Before going to main point, let us see the age of the victim girl at the 

time of occurrence. 

  In the ejahar lodged by the informant Montu Seikh, he scribed that 

the age of his daughter Murshida Khatun was 13 (thirteen years old). 

  P.W-1 Montu Seikh has stated nothing in his examination in chief 

regarding the age of his daughter Murshida Khatun at the time of 

occurrence. In his cross P.W-1 has stated that Murshida Khatun was 18 

(eighteen) years old. 

  P.W-3 Murshida Khatun has stated nothing in her examination in 

chief. In her cross P.W-3 has denied that she was 18(eighteen) years old at 

the time of occurrence. 

  P.W-9 Ariful Hoque has also seized no birth certificate nor school 

certificate to prove the age of the alleged victim girl. 

  P.W-5 Dr. Laskar Ali is a Medical and Health Officer. He did x-ray of  
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left wrist joint, left elbow joint and left iliac crest  to determine the 

radiological age of the patient Murshida Khatun and found as follows-  

i. lower end epiphysis of ulna is partially fused. So approximate age 

is less than equal to 17 years. 

ii. Radial head epiphysis is fused. So approximate age is more than 

14 years. 

iii. Iliac crest epiphysis is not fused. So approximate age less than 18 

years. 

  In his opinion, the approximate age is less than 18 years. Ext-4 is the 

radiological report, Ext-4(1) is his signature.  

11. So, the radiological approximate age of Murshida Khatun was less 

than 18 years. But it is an opinion of radiologist, not conclusive proof. 

  Learned advocate has submitted in his opinion that the victim girl 

was at the verge of majority. Her age can be accepted as margin of error of 

two years on either side. Learned advocate also referred the decision of 

Hon’ble Gauhati High Court namely Abdul Motin Pradhani & Others -vs- State 

of Assam, 2016(4) Gauhati Law Journal 87. It is observed by Hon’ble Gauhati 

High Court that  

“On the basis of radiological report, which put the age of the girl 

below 18 years, given that there is a margin of error of two years on either 

side, it will be hazardous to hold that P.W-3 was below 18 years of age.”  

  There is lack of conclusive proof such as birth certificate, school 

certificate to prove the age of the victim. The radiological age is mere 

opinion. The opinion also says the age was below 18 years which may be 

margin of error of two years on either side. 

 So, it will be hazardous to hold that the age of the victim P.W-3 was 

below 18 years.  

12. Now, let us see the vital point whether the accused induced the 

victim girl to go with him with intent to seduce illicit intercourse with another 

person or with him. 

  The witness P.W-3 Murshida Khatun is an alleged victim. She will be 

the best witness to bring home it.  

 P.W-3 Murshida Khatun has stated in her evidence that the informant 

is her father. The occurrence took place 1(one) year ago (from the day of 

adducing her evidence on 02-02-2018) at about 07.00 PM. At the time of 
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occurrence her mother went to her aunt’s house and father went out of their 

house. Her sisters were at house and her all brothers were present at the 

shop. She was in her reading room. The accused entered into her room, 

gagged her mouth and took away her by a magic vehicle. She was put on a 

‘tabiz’, a mesmerize instrument. She was taken to a place and it was 

unknown to her. She was kept in a room and she was not allowed to go out. 

Accused had physical relation with her. After 11 (eleven) days, the police 

recovered her from the custody of the accused. Her statement was recorded 

by the Magistrate, Ext-3 is the said statement and Ext-3(1)(2) are her 

signatures. 

  In her cross P.W-3 has stated that she failed to remember what she 

stated before the Magistrate. P.W-3 has denied that the accused did not take 

her forcefully.   

13. From the evidence of P.W-3 it is clear that she gave her statement 

before the Magistrate, Ext-3 is the said statement. Let us now have a 

cursory over the said statement Ext-3. 

  In her statement u/s 164 Cr.P.C made before the Magistrate 

Murshida Khatun has stated that there was love affair between her and the 

accused. She voluntarily had gone with the accused and they stayed in a 

rented house at Kokrajhar. They had sexual relation between two. 

  But in her evidence P.W-3 Murshida Khatun has stated that when she 

was reading in her room, the accused entered into her room, gagged her 

mouth and took her away. The accused got her in a magic vehicle and took 

her to an unknown place. 

  So, the evidence of P.W-3 is different from her previous statement 

made before the Magistrate. There found gulf between her earlier statement 

Ext-3 and her evidence adduced before the court. This is vital contradiction 

and this may affect the prosecution case.  

14. Another aspect is her behavior while P.W-3 Murshida Khatun was 

with the accused. According to P.W-3, she was kept in a house and she was 

not allowed to go out. If her evidence is accepted, then question arises what 

she ate during that period. How did she attend the natural call, etc. These 

things are silent in the evidence of P.W-3. If she was not a consenting party, 

she could have taken every measure to make herself free from the clutch of 
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the accused. So, the behavior of P.W-3 shows that the accused did not 

induce her to go with him, rather she voluntarily accompanied the accused. 

15. The evidences of other witnesses namely P.W-1, P.W-2, P.W-4, P.W-

6, P.W-7 and P.W-8 are in the same tune that the accused had kidnapped 

Murshida Khatun. But the evidence of P.W-3 Murshida Khatun itself shows 

that she had gone with the accused at her own will. 

  P.W-1 Montu Seikh only lodged the ejahar Ext-1 when his daughter 

was not found. 

  P.W-2 Riktadul Hoque has also stated in his evidence that his sister 

Murshida Khatun told him that the accused kidnapped her. 

  Same is the evidence of P.W-4 Arjuma Khatun and P.W-6 Moslika 

Bibi. 

  The evidence of P.W-7 Moinul Hoque is that he heard from one Boltu 

that the accused might take away Murshida Khatun. 

 P.W-8 Jiarul Islam has stated that he showed the police the house of 

the aunt of the accused from where the police recovered the accused and 

the victim girl. This evidence of P.W-8 is supported by P.W-9 Ariful Hoque, 

the investigating officer. The evidence of P.W-3 Murshida Khatun that she 

was kept in the house nearby a hill is not supported by P.W-8 and P.W-9.  

 The evidence of P.W-8 and P.W-9 also shows that P.W-3 Murshida 

has taken shelter of lie. Her evidence is not fee from doubt rather imbibed 

with many contradiction and discrepancies.   

16. Taking above all into consideration, it leads to conclusion that the 

prosecution evidence particularly the evidence of P.W-3 Murshida Khatun, 

the alleged victim girl is not free from doubt.  The prosecution has failed to 

establish that the accused induced P.W-3 Murshida Khatun and thereby he 

had taken away her. The prosecution evidence is found dearth of merit. 

17. The prosecution, thereby, has failed to prove it’s case u/s 366(A) 

I.P.C against the accused beyond all reasonable doubt. 

18. Held, the accused is not guilty u/s 366(A) I.P.C.   

19. Accordingly, the accused is acquitted and set at liberty. 

The bail bond of accused stands cancelled and bailor is discharged 

from liabilities.  
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The case is disposed of. 

  Given under my hand and seal by this court on this 11th day of June, 

2019 at Bilasipara, Dist- Dhubri. 

     

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

APPENDIX 

PROSECUTION WITNESS:- 

P.W-1 Md. Montu Seikh  

P.W-2 Riktadul Hoque   

P.W-3 Murshida Khatun   

P.W-4 Arjuma Khatun   

P.W-5 Dr. Md. Laskar Ali   

P.W-6 Moslika Bibi    

P.W-7 Moinul Hoque   

P.W-8 Jiarul Islam    

P.W-9 Ariful Hoque   

P.W-10 Dr. Muskura Ahmed  

   

PROSECUTION EXHIBIT:- 

 Ext-1 Ejahar, 

 Ext-2 Seizure list, 

 Ext-3 Statement of PW-3 recorded u/s 164 Cr.P.C 

 Ext-4 Radiological report, 

 Ext-5 Ultrasound report, 

 Ext-6 Sketch Map, 

 Ext-7 Charge sheet & 

 Ext-8 Medical examination report. 
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DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

 

 

 (Shri J. Borah) 

Addl. Sessions Judge, Bilasipara 


